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On October 30, 1991, the General Counsel of the
National Labor Relations Board issued a complaint
alleging that the Respondent, National Recycling,
Inc., has violated Section 8(a)(5) and (1) of the Na-
tional Labor Relations Act. On January 13, 1992,
the Respondent filed an answer, dated December
13, 1991, admitting in part and denying in part the
allegations of the complaint, and submitting an af-
firmative defense.

The complaint alleges, inter alia, that the Union
is the exclusive representative of a unit of the Re-
spondent’s employees, and that the Respondent and
Union were bound to a collective-bargaining agree-
ment covering these employees from January 1,
1989, until December 31, 1991. The complaint fur-
ther alleges that the Respondent has failed, since
about January 22, 1991, to abide by this collective-
bargaining agreement. Specifically, the complaint
alleges that the Respondent failed to comply with
the wage, vacation, health and welfare, and remit-
tance of payment provisions of the contract.

In its answer the Respondent admits these allega-
tions. It denies, however, that it has violated the
Act. The Respondent pleads as an affirmative de-
fense that it has ‘‘ceased operations and has no
assets to meet its financial obligations.’’

On January 12, 1992, the General Counsel filed a
motion to strike the Respondent’s affirmative de-
fense and for summary judgment. On January 27,
1992, the Board issued an order transferring the
proceeding to the Board and a Notice to Show
Cause why the motion should not be granted. The
Respondent filed no response. The allegations in
the motion are therefore undisputed.

The National Labor Relations Board has delegat-
ed its authority in this proceeding to a three-
member panel.

Ruling on Motion for Summary Judgment

In its answer, the Respondent admits that it has
failed to abide by the terms of its collective-bar-
gaining agreement concerning wages, vacations,
health and welfare, and remittance of payments. It
is well settled that Section 8(a)5) and (1) of the
Act, as explained in Section 8(d), prohibit an em-
ployer that is party to an existing collective-bar-
gaining agreement from modifying the terms and
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conditions of that agreement without prior union
consent. Nestle Co., 251 NLRB 1023 (1980). Here
the Respondent has admitted all of the facts materi-
al to the resolution of the unfair labor practice
issues raised by the complaint. The Respondent’s
assertion, that it is financially unable to satisfy its
obligations and has ceased operations, essentially
repudiates its statutory and contractual obligations
and is not an adequate defense to the 8(a)(5) and
(1) allegations. O. W. Hubbell & Sons, Inc., 305
NLRB No. 138 (Dec. 23, 1991).

Because we find the Respondent’s affirmative de-
fense inadequate, we grant the General Counsel’s
motion to strike. Because there are no material
facts in dispute, we grant the Motion for Summary
Judgment.

On the entire record, the Board makes the fol-
lowing

FINDINGS OF FacT

I. JURISDICTION

The Respondent, a New York corporation, with
its principal office and a place of business in Marl-
boro, New York, is engaged in the paper recycling
business. During the year ending October 30, 1991,
the Respondent derived gross revenues in excess of
$50,000 from other enterprises, including Interna-
tional Business Machine, which are directly en-
gaged in interstate commerce. During the same
period, the Respondent shipped and sold goods and
materials valued in excess of $50,000, directly to
points located outside the State of New York.

We find that the Respondent is an employer en-
gaged in commerce within the meaning of Section
2(6) and (7) of the Act and that the Union is a
labor organization within the meaning of Section
2(5) of the Act.

II. ALLEGED UNFAIR LABOR PRACTICES

The following employees of the Respondent con-
stitute a unit appropriate for the purposes of collec-
tive bargaining within the meaning of Section 9(b)
of the Act:

All employees employed by National Recy-
cling, Inc. out of its Marlboro, New York fa-
cility; excluding all office clerical employees,
guards and supervisors as defined in the Act

At all relevant times, the Union, by virtue of
Section 9(a) of the Act, has been the exclusive rep-
resentative of employees in this unit for the pur-
poses of collective bargaining with respect to rates
of pay, wages, hours of employment, and other
terms and conditions of employment. Recognition
has been embodied in successive collective-bargain-
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ing agreements, the most recent of which was ef-
fective from January 1, 1989, until December 31,
1991.

Since about January 22, 1991, the Respondent
has failed to continue in full force and effect all the
terms and conditions of the 1989-1991 agreement
by failing to abide by the following provisions:

Article 4 (Welfare Fund)

Article 5 (Pension Fund)

Article 6 (Vacations)

Article 8 (Remittance of Payments)
Appendix B (Wages)

The terms and conditions of employment contained
in these contractual provisions are mandatory sub-
jects of bargaining.

By failing to continue in full force and effect all
the terms and conditions of the 1989-1991 collec-
tive-bargaining agreement the Respondent has un-
lawfully failed and refused, and is failing and refus-
ing, to bargain in good faith with the Union as the
representative of its employees, in violation of Sec-
tion 8(a)(5) and (1), as explained in Section 8(d), of
the Act.

CONCLUSIONS OF LAwW

By failing to abide with the contract provisions
described above, the Respondent has been engag-
ing in unfair labor practices affecting commerce
within the meaning of Section 8(a)(5) and (1) and
Section 2(6) and (7) of the Act.

REMEDY

Having found that the Respondent has engaged
in certain unfair labor practices, we shall order it
to cease and desist and to take certain affirmative
action designed to effectuate the policies of the
Act. Specifically, we shall order the Respondent to
give full force and effect to the terms and condi-
tions of employment contained in its collective-bar-
gaining agreement with the Union as the represent-
ative of its unit employees. Because the complaint
does not specify the manner in which the Respond-
ent failed to comply with the contractual wage, va-
cation, welfare fund, pension fund, and remittance
of payment provisions, we shall leave to compli-
ance the task of determining the make-whole
remedy for each contract violation. O. W. Hubbel
& Sons, Inc., 305 NLRB No. 138, slip op. at 8 fn. 2
(Dec. 23, 1991).! Because the Respondent claims

! To the extent it is d ined in comp that unit employees suf-
fered losses as a result of the Respondent’s failure to adhere to the terms
of the contract, they are to be made whole, with interest computed in the
manner prescribed in New Horizons for the Retarded, 283 NLRB 1173
(1987). Further, if unit employees incurred exp or lost benefits be-
cause the Respondent failed to make welfare or pension payments, they
arc to be made whole in the manner prescribed in Kraft Plumbing &

that it has ceased operations, we shall order it to
mail as well as post notices.

ORDER

The National Labor Relations Board orders that
the Respondent, National Recycling, Inc., Marl-
boro, New York, its officers, agents, successors,
and assigns, shall

1. Cease and desist from

(a) Instituting unilateral changes in contractual
terms and conditions of employment of unit em-
ployees without first notifying and bargaining to
agreement with the Union during the term of the
parties’ collective-bargaining agreement.

(b) Refusing to bargain collectively with Local
200-D, Service Employees’ International Union,
AFL-CIO, concerning rates of pay, wages, hours,
and other terms and conditions of employment in
the following appropriate unit:

All employees employed by National Recy-
cling, Inc. out of its Marlboro, New York fa-
cility; excluding all office clerical employees,
guards and supervisors as defined in the Act.

(¢) In any like or related manner interfering
with, restraining, or coercing employees in the ex-
ercise of the rights guaranteed them by Section 7
of the Act.

2. Take the following affirmative action neces-
sary to effectuate the policies of the Act.

(a) Continue in full force and effect all the terms
and conditions of employment contained in the fol-
lowing portions of its agreement:

Article 4 (Welfare Fund)

Article 5 (Pension Fund)

Article 6 (Vacations)

Article 8 (Remittance of payments)
Appendix B (Wages)

(b) Make whole unit employees for any losses
suffered as a result of the Respondent’s failure to
abide by the terms of its collective-bargaining
agreement with the Union, including making re-
quired payments to the pension and welfare funds,
in the manner described in the remedy section of
this decision.

(c) Preserve and, on request, make available to
the Board or its agents for examination and copy-
ing, all payroll records, social security payment
records, timecards, personnel records and reports,
trust fund statements, and all other records neces-

Heating, 252 NLRB 891 fn. 2 (1980), enfd. mem. 661 F.2d 940 (9th Cir.
1981). Finally, amounts owing to the benefit funds, if any, shall be com-

puted in the manner set forth in Merryweather Optical Co., 240 NLRB
1213 (1979).



NATIONAL RECYCLING, INC.

sary to analyze the amount of backpay and benefits
due under the terms of this Order.

(d) Post at its facility in Marlboro, New York,
copies of the attached notice marked ‘‘Appendix.’’?
Copies of the notice, on forms provided by the Re-
gional Director for Region 3, after being signed by
the Respondent’s authorized representative, shall be
posted by the Respondent immediately upon re-
ceipt and maintained for 60 consecutive days in
conspicuous places including all places where no-
tices to employees are customarily posted. Reason-
able steps shall be taken by the Respondent to
ensure that the notices are not altered, defaced, or
covered by any other material. Copies of the notice
also shall be mailed to employees employed on or
after January 22, 1991, at their last known address-
es.
(d) Notify the Regional Director in writing
within 20 days from the date of this Order what
steps the Respondent has taken to comply.

2If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading ‘‘Posted by Order of the Nation-
al Labor Relations Board”’ shall read ‘‘Posted Pursuant to a Judgment of
the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board.”

APPENDIX

Nortice To EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found
that we violated the National Labor Relations Act
and had ordered us to post and abide by this
notice.

WE WILL NOT refuse to bargain collectively with
Local 200-D, Service Employees’ International
Union, AFL-CIO, concerning rates of pay, wages,
hours, and other terms and conditions of employ-
ment in the following appropriate unit:

All employees employed by National Recy-
cling, Inc. out of its Marlboro, New York fa-
cility; excluding all office clerical employees,
guards and supervisors as defined in the Act

WE WILL NOT institute unilateral changes in con-
tractual terms and conditions of employment with-
out first notifying and bargaining to agreement
with the Union during the term of our collective-
bargaining agreement.

WE WwILL NoOT in any like or related manner
interfere with, restrain, or coerce you in the exer-
cise of the rights guaranteed you by Section 7 of
the Act.

WE WILL continue in full force and effect all of
the terms and conditions of employment contained
in the following provisions of the 1989-1991 agree-
ment:

Article 4 (Welfare Fund)

Article 5 (Pension Find)

Article 6 (Vacations)

Article 8 (Remittance of Payments)
Appendix B (Wages)

WE wiL make whole all present and former
employees in the unit for any expenses or losses
they suffered as a result of our failure to comply
with the above provisions of the collective-bargain-
ing agreement, with interest.

WE WILL remit to the welfare and pension funds
any fringe benefit contributions that we may owe
on behalf of employees in the unit.
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